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A. ISSUES PERTAINfNG TO APPELLANT'S ASSIGNMENTS OF

ERROR.
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consistent with constitutional guarantees,

2. Whether, assuming arguendo, that either the deputy

prosecutor's questions or argument were improper, any err was

M.

supporting the decision of thejury.
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premeditated murder in count I and first-degree burglary in count 11, CP

On February 14, 201 the State filed an amended information,
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Michael Witten served 19 years in the United States Army, during

which he met and married the defendant. RP 322-27, 380. Witten was

011li

couple began divorce proceedings, RP 3A

I For clarity, because they share the same surname, Ms. Veronica Witten is referred to herein as "defendant,"
and Mr. Michael Witten as "Witten," No disrespect is intended to either party,
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dissociative disorder, not otherwise specified," and "disorders of extreme

stress, not otherwise specified," RP 905-07. See RP 907-19. Ultimately,

Gerlock opined that the defendant was not capable of forming the intent to

commit a crime because of a dissociative episode, RP 923-24, Gerlock

testified that the facts that the defendant had hired a private investigator to

find out where Witten lived and that the defendant took a gun to Witten's

residence did not change her opinion. R.P 924-25. Gerlock did not use

any test to determine if the defendant was malingering, RP 930-32, though

she did testify that the defendant's anger at the end of her marriage and her

spouse "moving on with someone else" were a "part" of what happened.

RP 945.
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Q Okay. During your transport of [the defendant] from
Fort Lewis to the County-City Building, can you
describe for the jury any things that you were able to
observe of her demeanor?

A Really, no emotions, didn't really speak at all.
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Q Okay. Do you know how long it was after you 
gotten to the parking lot until the time that it took
Detective Loffelholz to meet up with you all?

A A maximum of five to seven minutes.

she now claims were constitutionally offensive. See RP 591-94.

it

23- com mentonsdence-witten doe



Thus, this testimony was not "used to the State's advantage either
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was an admission of guilt." State v. Lewis, 130 Wn.2d 700, 707, 927 P.2d

I • I

invite[] thejury infer guilt from the invocation of the right • silence,"

section 9 provisions were violated, see Burke, 163 Wn.2d at 217, and the
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r not crying is not a comment on the defendant's silence, but a
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comment • the defendant's silence. Moreover, the deputy prosecutor's

to the witness after the defendant had been read the Miranda warnings,

and not silence. Moreover, they were statements that the defendant

stipulated were admissible at trial. CP 97, See RP 509-10. Therefore, the

defendant has failed to show that the deputy prosecutor committed

Sergeant Loeffelholz-,
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Moreover, the testimony established that the defendant was
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where "the State establishes that a Miranda warning was given and that it

ZEMEME=, by the accused, an accused's uncoerced statemetj

establishes an implied waiver," Thompkins, 130 S. Ct. at 2254, tMj
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Moreover, because "[w]hen a defendant does not remain silent and

Milli

have," RP 738, were ar - a defendant has failea to show
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expert, she did so to explain the bases of the expert's diminished capacity
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symptoms and narrative statements given by the defendant. Such inquiry

is proper cross under ER 705, and because it was not used

was an admission of guilt," Lewis, 130 Wn.2d at 707, it was not an

otherwise inadmissible as long as the facts are 'of a type reasonably relied

upon by experts in the particular field in forming opinions or inferences

AndDevelopment Co. v. Sherman, 106 Wn.2d 685, 688, 724 R2d 997

EM

to relate hearsay or otherwise inadmissible evidence to thejury for the

am•

Lui, 153 Wn. App. 304, 321, 221 RM 948 (2009). "In other words, out-
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purpose of explaining the expert's opinion." State v. Lucas, 271 P.3d 394,
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psychiatric nurse practitioner and holds a Ph.D. in nursing, R-P 857-58,
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interview with the defendant conducted after she had been charged in this

0 A
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underlying facts [and] data," ER 705, upon which Gerlock relied in
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deputy prosecutor as "as substantive evidence of guilt or to suggest to the
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defendant's silence, and the defendant has failed to show that the deputy
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opinion is: Only as good as the information on which it's based." RP

narrative statements given by a defendant after he has been charged with a
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suggest to the jury that the silence was an admission of guilt," Lewis, 130
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law enforcement officers in question. Greenfield, 474 U.S. at 286;
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proper. Therefore, the defendant has failed to show that the deputy
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the deputy prosecutor's questions or ofher argument. The defendant has,
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instruction could have corrected the possible prejudice. Because t1l
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context of this case.

In this case, there was such evidence. There was no dispute that

35 - commentonsilence-witten. doc



36- commentonsilence-witten.doc



illi III III
i

II !! III I.! iI I FAI II 11 11:1 ' IZIII III

MMMMM

jjj I 111111

were improper, any err was harmless because there was overwhelming
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